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APP139219 – Whauwhau Spat Farm Response to Legal Issues Raised in Submissions  

 
1. This letter addresses four legal issues which have been raised by the submissions: 

a. Is this application a precedent for other applications?  Is it the thin end of the wedge? 

b. Is the applicant leapfrogging planning?  Council has begun a process of reviewing its 
Regional Coastal Plan.  Has the applicant jumped the gun? 

c. What influence does the Sea Change Project have on this application? And  

d. To what extent should alternatives, such as producing spat in a hatchery, or catching 
spat somewhere else be taken into account in the context of this application? 

2. We will address each question in turn. 

To what extent is this application a precedent for other applications? 

3. This application would only be a precedent for an application in near identical circumstances. 
While one might expect that similar applications will result in similar outcomes, there are so 
many variables in the coastal environment that, in practical terms, this application will never be a 
precedent. 

4. We say this for five reasons: 

a. First, if a marine farm is a precedent for another marine farm, then it might be argued 
that because there are existing farms in Kennedy Bay and in Port Charles (both on the 
eastern coast of the Coromandel), then there should also be farming in Mercury Bay.  It 
was incorrectly claimed on National radio that this farm would be the first on the 
eastern side of the Coromandel.1  The argument that this application will be a precedent 
for other applications is akin to arguing that Kennedy Bay and Port Charles are 
precedents for this application.  Such an argument is wrong.  Kennedy Bay and Port 
Charles are in different marine environments.  The presence of farms in those locations 
makes little difference to whether or not this application should be granted consent.   

The same applies to the argument whether this farm will be a precedent for other farms.  
This farm will almost certainly be different to an application by somebody else.  The 

                                                           
1 https://www.rnz.co.nz/national/programmes/ninetonoon/audio/2018695312/coromandel-residents-gear-up-to-fight-
marine-farm-proposal Accessed 7 June 2019:   

https://www.rnz.co.nz/national/programmes/ninetonoon/audio/2018695312/coromandel-residents-gear-up-to-fight-marine-farm-proposal
https://www.rnz.co.nz/national/programmes/ninetonoon/audio/2018695312/coromandel-residents-gear-up-to-fight-marine-farm-proposal
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environment will be different, the planning context may well be different, the social and 
cultural values may well be different, the species to be farmed might be different, and 
the timing of the application may well be different.  In practical terms, this application 
will never be a precedent. 

b. Second, the notion of precedent ignores the concept of cumulative effects.  “Effect” is 
defined in s 3 of the Resource Management Act 1991 (the Act) as including “any 
cumulative effect which arises over time or in combination with other effects”.  A 
second application in the Bay would have effects cumulative with the first.  In assessing 
a second application, the assessment of amenity would need to include viewpoints from 
which both farms could be viewed together (if applicable), and journeys along which 
both farms might be seen sequentially (again, if applicable).  These cumulative effects 
(along with others) would mean that any second application in the particular bay will 
never be the same as the first.  The question of precedent would, therefore, not arise. 

c. Third, there are a series of cases which suggest that, in the context of a discretionary 
application, there is no concept of precedent and each case has to be considered on its 
merits.2 

d. Fourth, the Sea Change project3 identified this site as being suitable for a 30ha mussel 
farm development.  This application is for three blocks of 10ha, to be used for mussel 
spat catching.  Any subsequent application would either not be in the location identified 
by Sea Change, or (cumulatively with this consent) larger than the scale identified by Sea 
Change.  Any subsequent application could be differentiated on this basis.  

e. Fifth, the conceptual difficulty with precedent is that it pre-judges future applications.  
The hostility to predetermination can be shown from the Environment Court’s decision 
in Bulk Water:4  

Furthermore, to even consider future applications as a potential effect or a cumulative 
effect is to make a totally untenable assumption that the consent authority will allow a 
dyke to be breached without evincing any further interest and control, merely because it 
has granted one consent.   

Bulk Water was cited by approval in the Court of Appeal in Dye.5  The Court of Appeal 
stated:6 

The floodgates argument does tend to be somewhat overused, and needs to be treated 
with some reserve. The short and inescapable point is that each proposal has to be 
considered on its own merits. 

5. Some other activity which requires a resource consent under the relevant plan (and is thus not 
part of the present and reasonably foreseeable future environment) is not a cumulative effect 

                                                           
2 Campbell v Napier City Council NZEnvC Wellington W0067/2005, 8 August 2005 at [63] (only consider precedent if 
precedent issues are raised by the relevant provisions of the plan or proposed plan), Progressive Enterprises Limited v 
Northshore City Council unreported High Court Auckland CIV-2008-485-002584, 25 February 2009 at [70], Dye v Auckland 
Regional Council [2002] 1 NZLR 337; [2001] NZRMA 513 at [32], [49], but see Ohau Protection Society Incorporated v 
Waitaki District Council [2018] NZEnvC 243 where the Environment Court states that precedent might be a valid RMA issue 
for a discretionary activity, although that would be unusual, at [106]. 
3 See below at para 11. 
4 Wellington Regional (Bulk Water) v Wellington Regional Council NZEnvC Wellington W3/98, 7/1/1998 at page 8. 
5 Dye v Auckland Regional Council [2002]1 NZLR 337 Cited most recently in Harris v Central Otago District Council  [2016] 
NZEnvC52, [2016] NZRMA 250 at [46] to [48]. 
6 Dye v Auckland Regional Council [2002]1 NZLR 337 at [24].  There are rare cases involving an irreconcilable clash with 
important planning provisions, and a clear proposition that there will be materially indistinguishable and equally clashing 
further applications to follow.  In such cases precedent (or plan integrity) may be an issue: Stone v Hastings District Council 
[2019] NZEnvC 101 (4 June 2019) at [123].  This is not one of them. 
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with the activity for which consent is sought.  In the context of this case precedent is not a 
relevant consideration. 

Is the applicant leapfrogging the planning process? 

6. A resource consent cannot be delayed or refused because of an anticipated future plan change.   

7. I say that for four reasons: 

a. First, change is constant.  Plans have a finite lifetime of 10 years.7  New Zealand Coastal 
Policy Statements are reviewed periodically.  The Act has been in force for over 25 years 
and there are calls for its review.  There are constantly new monitoring techniques, new 
scientific developments, new activities, new cultural practices, new global, regional and 
local pressures, new management regimes and new people, all of which creates and 
shapes our application of environmental law.8 

Conceptually, therefore, waiting for change to stop or rendering some planning process 
to make certain what is currently uncertain is a mirage. 

b. Second, the Act requires resource consents to be dealt with on a timetable.  Section 21 
requires unreasonable delay to be avoided where no time limits are prescribed under 
the Act.  However, in the case of resource consents, every step has time limits set out in 
a number of provisions.9  There is no jurisdiction to defer an application because the 
subject matter of the application might be dealt with by a future Plan change.  This is by 
no means the most complicated situation.  The Queenstown Central line of authority still 
partially before the Environment Court is a circumstance where there is a contradictory 
plan change and resource consent in respect of the same general area.  In Bunnings 
Limited v Queenstown Lakes District Council10 the Court was required to comment on 
the competence of a plan being developed by a different division of the Environment 
Court.  The resource consent process does not stop because changes to plans are afoot. 

c. Third, applicants for resource consents are shielded from the impact of changes to plans.  
Section 88A governs the circumstance where a plan changes while a resource consent is 
being processed.  The Act specifically provides for the type of activity (being controlled, 
restricted, discretionary or non-complying) to remain the same, but for the new plan to 
be had regard to in accordance with s 104(1)(b).  Parliament, in amending the Resource 
Management Act, specifically protects resource consent applications from changes to 
the Act.  Indeed, that prevents changes to plans being retrospective, consistent with the 
Interpretation Act 1999.11  Parliament has deliberately chosen to manage resource 
consents being lodged prior to plan changes in a way which creates minimal disruption 
to resource consents.  That policy also applies here.  The Act minimises the effect of 
anticipated legislation or future intentions.12 

d. Fourth, the Environment Court and a Board of Inquiry has rejected the proposition that 
applicants should simply wait for a new plan to come into existence before acting.  That, 
it was said by the Environment Court, would be tantamount to committing “review 
paralysis”.13 

                                                           
7 Section 79(1) Resource Management Act 1991. 
8 Elizabeth Fisher, Environmental Law as ‘Hot’ Law, Journal of Environmental Law, Volume 25, Issue 3, November 2013, 
Pages 347-358, https://doi.org/10.1093/jel/eqt025 
9 See s 88(b) to (f), s 95, s 97, s 103(a) and s 115. 
10 Bunnings Limited v Queenstown Lakes District Council [2019] NZEnvC 59. 
11 Section 7 Interpretation Act 1999. 
12 Fitzgerald v Muldoon [1976] 2 NZLR 615. 
13 Kennedy Bush Road Neighbourhood Association v Christchurch City Council NZEnvC W063/97, see also Countdown 
Properties (Northland) Limited v Dunedin City Council [1994] NZRMA 145 at [150]; and Board of Inquiry into New Zealand 
King Salmon’s request for plan changes and applications for resource consents dated 22 February 2013 at [172]. 

https://doi.org/10.1093/jel/eqt025
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8. The applicant in this case is seeking no more than the Act and operative Plan entitles them to ask 
for.  It is not lawful for the Council to consider regulation yet to come, or to defer the decision to 
another day. 

Sea Change 

9. Sea Change is a marine spatial planning exercise which (among many other things) identified 
appropriate sites for aquaculture.  This application seeks resource consent to catch spat in an 
area identified through that process.  The outcome of the Sea Change process is a matter to 
which the Council can legitimately have regard to under s 104(1)(c).  The weight to be given to 
the outcome of the Sea Change process is a matter for Council.  The outcome of Sea Change is 
not binding on the Council.   

10. The Assessment of Environment Effects (AEE) for this application discussed Sea Change in some 
detail.14   

11. Sea Change identified several initiatives as being key to achieving the desired outcomes, one 
of which was “13 new areas prioritised for future aquaculture development, including 
mussels, oysters and fin fish.”15  The application site is identified as a Proposed Aquaculture 
Area for Mussels,16 with small scale development (in the order of 30ha) considered 
appropriate in this location.17   

12. While this area is identified as likely to be appropriate for future development, this is not 
intended to subvert the planning and consenting process:18 

These indicative sites do not override the regional coastal planning and resource consent 
application processes, and it is these which will ultimately decide the zoning for and 
authorisation of a marine farm. It is through these processes that the candidate areas will be 
subject to more detailed site investigation and assessment of environmental effects and 
more precise boundaries will be determined. These processes will also enable greater iwi, 
public and industry involvement in the decisionmaking process 

13. The Sea Change process recommended that new Regional Coastal Plans adopt restricted 
discretionary status for new farms in those identified areas.19  Spat catching is a discretionary 
activity under Rule 16.5.1 of the operative Waikato Regional Coastal Plan.  At present, full mussel 
farming is prohibited in this area.20  Assessing a spat catching application in this area is consistent 
with the Plan, and is not inconsistent with Sea Change.  Spat is the juvenile form of adult 
mussels.  If this area is likely to be suitable for full mussel farming, it follows that a sub-set of that 
activity (spat catching), which has more minor effects, is also likely to be suitable.   

14. There are many examples where informal or formal processes have been had regard to in the 
resource management context.  Examples include: 

a. Management plans developed by the Council which relate to the resource in question.21 

                                                           
14 R Britton, Assessment of Effects on the Environment – Resource Consent Application – Ohinau Marine 
Farms: Spat Catching Farm, Whauwhau, Whitianga (October 2017) at pp 25 – 26.  
15 Sea Change – Tai Timu Tai Pari: Hauraki Gulf Marine Spatial Plan (April 2017) at pp 4, and 42 - 43.  
16 Map at p 6, Map 5.1 at p 92.  
17 Refer site assessment criteria for Site 13 – Whitianga at Appendix 2, p 250.  This application is for 3 blocks of 
10ha.  
18 At p 90.  
19 At p 93.  
20 Waikato Regional Coastal Plan, Rule 16.5.6.  
21 Goodall v Queenstown Lakes District Council W105/95. 
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b. The Auckland Regional Land Transport Strategy and the Department of Conservation 
Management Strategy.22 

c. The International Council on Monuments and Sites (ICOMOS), New Zealand Charter.23 

d. A Non- Statutory Strategic Policy Document prepared in respect of the Wellington 
Waterfront.24 

e. The Heretaunga Plains Urban Development Strategy.25 

15. The Sea Change document falls within that mould.  Because of the inclusive nature of the 
process which resulted in the Sea Change Strategy, and the aspirational nature of the 
document being New Zealand’s first marine spatial plan, it should be given a fair degree of 
weight. 

Alternatives 

16. This application stands or falls on its merits.  It is not a legitimate argument for someone to say 
that spat could be grown in a hatchery and therefore this application should be refused.  To do 
so requires the Council to sit in judgement on commercial, technical and scientific matters.  It 
requires the Council to make a commercial and technical judgement about the relative merits of 
taking wild local spat and using it on local mussel farms, as opposed to taking spat from Ninety 
Mile Beach or growing it in the hatchery.  New Zealand has one hatchery at the present point in 
time for growing mussel spat.  That hatchery is exclusively contracted to Sanford Limited until 
2024.26  While its publicity suggests it is making progress, there is no peer reviewed scientific 
information resulting from the work undertaken by SpatNZ comparing the performance or 
viability of SpatNZ grown spat to wild caught spat.   

17. The applicant will call evidence to discuss the factors which has lead it to prefer wild caught spat.  
These consents seek a 35 year term.  Either through a future resource consent process, or 
through a planning process decisions can be made as to whether wild spat catching should 
continue.  However, that judgement should not be made now.  To do so is to prejudge something 
over which we have limited information and at the present point in time, no jurisdiction. 

18. The leading case on alternatives is the High Court decision in Meridian Energy.27  The context of 
Meridian was a large windfarm to provide renewable energy generation to the national grid, in a 
highly sensitive outstanding natural landscape.  There can be no question that in Meridian the 
proposed structures would dominate that landscape, in contrast to spat catching structures 
which, for the most part, sit only 50cm above the surface of the water and support an indigenous 
species naturally occurring in the water column, fulfilling their natural function by attaching to 
the ropes suspended underneath. 

19. In Meridian the High Court found that the Environment Court had erred in its interpretation of s 
7(b) RMA (on the efficient use and development of resources) by requiring a consideration of 
alternatives.28  It found it was open to the Court to find that the effects of the windfarm were 
significant, such as to trigger the consideration of alternative locations as a matter “relevant and 
reasonably necessary to determine the application” for the purpose of s 104(1)(c).  However, it 
found that this consideration did not allow the Court to seek from the consent authority 

                                                           
22 Transit New Zealand v Auckland Regional Council A100/00. 
23 Palmer v Masterton District Council [2009] NZRMA 1 and Wellington Boys and Girls Institute v Wellington City Council 
W010/08. 
24R Site 10 Redevelopment Limited Partnership [2015] NZEnvC 173. 
25 Stone v Hastings District Council [2019] NZEnvC 101 (4 June 2019).  
26 Confirmed in “Review of Primary Growth Partnership SPATnz”, J Smith, D Moore and M James, Sapere Resource Group, 4 
July 2016. 
27 Meridian Energy Limited v Central Otago District Council [2010] NZRMA 447. 
28 At [76]. 
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anything more than “a description of any possible alternative locations” (as opposed to a ‘fine 
grain’ analysis that the Court was not entitled to require).29 

20. The applicant in this case will submit that the environmental effects of spat catching are not 
significant and, therefore, the argument falls away.  If that is wrong, then it will call evidence to 
demonstrate that mussels grown in the Coromandel are best grown with spat sourced from the 
Coromandel.  Sourcing spat from Ninety Mile Beach is currently an essential part of the industry, 
but importing an organism from another part of the country has logistical and practical 
implications. 

21. Nature produces a diverse range of genetic families which evolution ensures is fit for growing in 
this region.  While, in the future, hatcheries will most likely have their place in this industry, 
selecting genetic strains and introducing those strains in preference to others which naturally 
occur raises consideration of the intrinsic nature of ecosystems as that term is defined in s 2. 

22. With the restriction placed on this exercise by Meridian Energy, it would be inappropriate for the 
Council to substitute its judgement about the technical and commercial merits of hatchery spat 
for that of the applicant.  The resource management process is a poor mechanism by which such 
strategic decisions should be made. 

23. The only practical approach is to determine this application on its merits. 

 

 
Yours faithfully 
GASCOIGNE WICKS 
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Joe Davis 

                                                           
29 At [67]. 


